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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 94 of  2017 (I) 

       1. Sri Krishna Bhandari, 
 Son of Late Pushpalal Bhandari, 
 R/O. Vill. Garuduba, 
 P.O. Garuduba, 
 P.S. Thelamara, 
 Dist. Sonitpur, Assam...............Claimant. 
 
   -Versus- 
     
       1.Sri Chitra Pd. Chamlagain, 

Son of Late Rangalal Chamlagain, 
 R/O. Vill. Garuduba, 
 P.O. Garuduba, 
 P.S. Thelamara, 
 Dist. Sonitpur, Assam, 

(Owner-cum-Driver of the vehicle No. AS-12K/2079(Swift Dzire) 
 
2. ICICI, Lombard General Insurance Co. Ltd.  
ICICI Lombard House, 414, Veer Savarkar Marg,  
Near Siddhivinayak Temple, Prabhadevi, 
Mumbai-400025. 
 (Insurer of the vehicle No.AS-12K/2079(Swift Dzire)...Opposite parties. 

 
ADVOCATES APPEARED 

For the claimant   :-Sri K. Gogoi, Advocate. 

For the O.P. No.1   :-Sri H. Pd. Serai, Advocate. 

For the O.P. No. 2  :-Sri K. Kr. Bordoloi, Advocate.  

Date of Argument   :-13-05-2019 

Date of Judgment   :-15-05-2019   

   J U D G M E N T 

 

 This is an application u/s- 166 of M.V. Act filed by the claimant Sri Krishna 

Bhandari  praying for grant of compensation on account of injuries sustained by 

him   in a motor vehicle accident. 
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1.     The brief fact of the case is that on 14-05-2017 at about 8-30 A.M.  while 

the claimant was going towards market for shopping on account of marriage of 

his brother’s son  in a vehicle bearing No.AS-12K/2079(Swift Dzire) which was 

driven by its driver in a rash and negligent manner, as a result, he lost control 

over the vehicle and dashed against a road side tree in front of Gadhajuli Petrol 

Pump, Dhekiajuli. Due to the alleged accident, the claimant sustained grievous 

injuries on his person. Immediately after the accident, the claimant was taken to 

30 bedded Dhekiajuli PHC. Though he was brought to Tezpur Medical College 

Hospital but as the condition of the claimant was critical he was referred to 

GMCH, Guwahati  and on the same day, the claimant was taken to GNRC 

Hospital, Guwahati wherein he was treated as an indoor patient for 12 days.  

2. After the accident, one case was registered vide Dhekiajuli P.S. case No. 

488/2017 u/s- 279/338 IPC.  At the relevant time of accident, the alleged 

offending vehicle was duly insured with ICICI Lombard General Insurance Co. 

Ltd. 

3. Against the claim petition, O.P. No.1 owner-cum-driver of the alleged 

offending vehicle bearing No. AS-12K/2079 (Swift Dzire) has submitted written 

statement and it is admitted that he is the registered owner of the vehicle and he 

was driving the vehicle at the relevant time of accident but it is denied that he 

was driving the vehicle in a rash and negligent manner for which the accident 

took place.  It is alleged that the accident took place due to negligence on the 

part of the injured himself. It is further stated that at the relevant time of 

accident alleged Swift Dzire vehicle was duly insured with ICICI Lombard General 

Insurance Co. Ltd. Hence, if any liability arises that will be borne by the insurer 

of the said vehicle and prayed to exonerate O.P. No.1 from the liability of paying 

any compensation to the claimant.  

4. O.P. 2 ICICI Lombard General Insurance Co. Ltd. i.e. insurer of the  

vehicle bearing No. AS-12K/2079 (Swift Dzire) has submitted written statement 

wherein it is stated that the driver of the alleged offending vehicle was not  

holding a valid and effective driving license at the time of accident. It is also 

denied that on14-05-2017 at about 8-30 A.M. the vehicle bearing No. AS-

12K/2079 (Swift Dzire) was involved in the accident which occurred in front of 

Gadhajuli Petrol Pump,Dhekiajuli. It is further alleged that the alleged accident 

was accidental in nature as it might be that one of the tyre of the said alleged 
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vehicle burst for which it dashed against a road side tree in front of Gadhajuli 

Petrol Pump. Hence, the accident occurred and prayed to absolve the O.P. No. 2 

from the liability of paying any compensation to the claimant.  

5.  On the pleadings aforesaid, following issues were framed-  

1. Whether the accident took place on 14-05-2017 at about 8-30 A.M. 

due to rash and negligent driving by the driver of the Vehicle No. AS-

12K//2079 (Swift Dzire) and whether the victim Krishna Bhandari has 

sustained injuries due to the alleged accident ! 

2. Whether the claimant is/are entitled to get any compensation, as 

prayed for, and if so, from whom and to what extent?  

6. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

                            Issue No. 1  

7. The claimant was examined in the case as CW-1 , who  deposed in his 

evidence that on the date of accident while he was proceeding towards market in 

a vehicle bearing No.AS-12K/2079(Swift Dzire), the driver of the vehicle drove 

the same in a rash and negligent manner as such lost control over the vehicle 

and dashed against a road side tree. Hence, the accident occurred. Due to the 

alleged accident he sustained grievous injuries on his person.  

8. CW-1 has exhibited the following documents- 

Ext. 1 accident information report (Form 54) 

Ext. 2 and 3 are medical documents. 

Ext. 4 to 10 are documents relating to criminal case. 

Ext. 11 to 99 are medical documents/cash memos/bill /vouchers etc. 

9. In his cross-examination CW-1 has replied that the accident occurred on 

the vehicle AS-12K/2079(Swift Dzire) which he has hired for the purpose of 

shopping.  The accident occurred due to rash and negligent driving of the vehicle 

in which he was travelling and dashed against a road side tree. He could not say 

when police arrived on the spot.  

10. CW-2 is Tinku Sharma, who deposed in his evidence that on the date of 

accident he accompanied the claimant to the market for shopping in the vehicle 

bearing No.AS-12K/2079(Swift Dzire) which was driven by the driver in a rash 

and negligent manner. As a result, the driver lost control over the vehicle and 
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dashed against one road side tree. Due to the alleged accident the claimant 

sustained grievous injuries on his person.  

11. In his cross-examination CW-2 replied that he had seen the accident.  

The claimant was travelling on the Swift Dzire vehicle and he was occupying a 

Maruti car just behind the Swift Dzire vehicle and he has seen that the driver of 

Swift Dzire lost control over the vehicle and dashed against a tree near Gadhajuli, 

Dhekiajuli.   

12. Though CW-2 was projected in this case as eye-witness but it differs on 

his evidence on affidavit with the cross-examination. In his examination –in-chief 

CW-2 has stated that on the date of accident he accompanied the claimant  

Krishna Bhandari in a Swift Dzire vehicle. But subsequently during cross-

examination CW-2 has replied that he was occupying a Maruti car just behind the 

Swift Dzire vehicle. It also appears that CW-2 was not interrogated by police and 

his name has also not been cited as witness in the charge sheet. It transpires 

that CW-2 was not present when the accident took place.   

13. Ext. 1 is the accident information report but in Ext. 1 the date, time and 

place of accident has not been mentioned. The name of the victim shown as 

Krishna Bhandari. The vehicle bearing No. AS-12K/2079(Swift Dzire) was shown 

to be the offending vehicle. Ext. 4 is the Ejahar lodged by one Chandrakala Devi 

alleging involvement of the vehicle bearing No.AS-12K/2079(Swift Dzire) which 

caused injury to her husband Krishna Bhandari due to rash and negligent driving 

by the driver of the said vehicle. On the basis of the ejahar, one case was 

registered vide Dhekiajuli P.S. case No. 488/17 u/s-279/338 IPC. Ext. 6 is the 

charge sheet submitted against the driver of the vehicle bearing No. AS-

12K/2079(Swift Dzire)  Chitra Chamlagain u/s- 279/338 IPC. Ext. 8 is the seizure 

list of seizing of the vehicle bearing No.AS-12K/2079(Swift Dzire) and its 

documents. Ext. 9 is the MVI report of the vehicle bearing No. AS-12K/2079(Swift 

Dzire) which has following damages- 

 LHS front and rear door, LHS rear view mirror and LHS running board. 

14.    To determine the negligence, I am being guided by the judgment reported 

in 2009 ACJ 287, National Insurance Company Limited Vs. Pushpa Rana wherein  

it was held that in case the petitioner files the certified copy of the criminal 

record or the criminal record showing the completion of the investigation by the 

police or the issuance of charge sheet under section 279/304 A IPC or the 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
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certified copy of the FIR or in addition the recovery memo and the mechanical 

inspection report of the offending vehicle, these documents are sufficient proof 

to reach to the conclusion that the driver was negligent. 

15. In the case of  Kaushnumma Begum and others v/s New India Assurance 

Company Limited, 2001 ACJ 421 SC, it was held that  the issue of wrongful act or 

omission on the part of driver of the motor vehicle involved in the accident has 

been left to a secondary importance and mere use or involvement of motor 

vehicle in causing bodily injuries or death to a human being or damage to 

property would made the petition maintainable under section 166 and 140of the 

Act. It is also settled law that the term rashness and negligence has to be 

construed lightly while making a decision on a petition for claim for the same as 

compared to the word rashness and negligence as finds mention in the Indian 

Penal Code. This is because the chapter in the Motor Vehicle Act dealing with 

compensation is a benevolent legislation and not a penal one.  

16.     In   Bimla   Devi   and   ors.   Vs.   Himachal   Road   Transport 

Corporation and Ors (2009) 13 SC 530, Supreme Court held that  

" In a situation of this nature, the Tribunal has rightly taken a holistic view of the 

matter. It was necessary to be borne in mind that strict proof of an accident 

caused by a particular bus in a particular manner may not be possible to  be 

done by the claimants. The claimants were merely   to   establish   their   case   

on   the touchstone   of   preponderance   of   probability. The   standard   of   

proof   beyond   reasonable doubt could not have been applied." 

17. In view of the evidence of the claimant as well as documents relating to 

criminal case, it can be said that the  claimant is able to prove that he sustained 

injuries due to rash and negligent driving by the driver of the offending vehicle 

bearing No. AS-12K/2079(Swift Dzire). Hence, issue No. 1 is decided in favour of 

the claimant. 

Issue No. 2  

18. Learned Counsel for the insurance company has argued that the claimant 

himself admitted that the vehicle in which he was travelling was hired by him  for 

the purpose of shopping. The said insured vehicle has Private car package policy 

and as the vehicle was used for commercial purpose which is violation of the  

policy. As such insurance company is not liable to pay any compensation to the 

claimant.  

https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/


 
 

Page 6 of 9 
 

19. In support of the fact one witness was examined on behalf of Insurance 

Company.  

20. DW-1 Bitupon Gogoi who is the Legal Manager of ICICI Lombard General 

Insurance Co. Ltd. He deposed in his evidence that the alleged offending vehicle 

bearing NO. AS-12K/2079 (Swift Dzire) was used for commercial purpose on the 

date of accident and it was admitted by the claimant Krishna Bhandari during his 

cross-examination. As per insurance policy bearing NO. 3001/MI-

04184784/00/000, cover note No. 123904107 issued by ICICI Lombard General 

Insurance Co. Ltd. ,Guwahati Branch in the name of Chitra Pd. Chamlagain and 

the said insured vehicle is a Private car package policy. But the said insured 

vehicle was used   for commercial purpose on the date of accident which is 

violation of the policy. The policy was exhibited in this case vide Ext. A.  

21. In his cross-examination DW-1 has replied that it is not written in the 

claim petition as well as in evidence on affidavit that the vehicle can be used as a 

commercial purpose. In written statement O.P. No. 1 owner cum driver, nowhere 

stated that the vehicle was used for commercial purpose. In his written 

statement also he has not stated  that the vehicle was used for commercial 

purpose.  

22. Learned Counsel for the claimant has submitted that as the vehicle was 

duly insured with ICICI Lobmbard General Insurance Co. Ltd. at the time of 

accident, the insurance company is liable to pay compensation to the claimant.  

23. I have gone through the policy vide Ext. A which reveals that the policy 

was issued on 14-11-2016. The period of insurance was 6-12-2016 to 05-12-

2017 and the policy type package policy (private vehicle). It is written in Ext. A 

regarding limitation as to use- 

 “  The policy covers use of the vehicle for any purpose other than hire or 

reward...........”  

Hence, as per policy of the vehicle bearing No. AS-12K/2079 ( Swift Dzire) is a 

private can package policy and it should not be given on hired or reward.  

24. It is seen that the claimant himself admitted in his cross-examination that 

the accident occurred on the vehicle bearing No. AS-12K/2079 (Swift Dzire) 

which he was hired for the purpose of shopping. As the claimant has admitted 

that it was a hired vehicle in which he was travelling for the purpose of shopping. 

There is nothing remained to hold that the vehicle was used for anypurpose 
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other than hire. Hence, Insurer of the vehicle is not liable to pay any 

compensation. But the liability is on the owner.  

25. According to the claimant, immediately after the accident, the injured was 

taken to Dhekiajuli PHC and thereafter he has been referred to Tezpur Medical 

College Hospital. No medical document regarding treatment of the claimant at 

Dhekiajuli PHC is available in the record. Ext. 2 is the OPD card of the claimant 

which reveals that   on the date of accident i.e. on 14-05-2017 the claimant has 

attended to Tezpur Medical College Hospital with the history of RTA at around 9-

00 A.M. on 14-05-2017 at Dhekiajuli. On examination doctor found lacerated 

wound over left side forehead, contusions left eye.  Patient was restless and 

uncooperative. It was suspected head injury and the claimant was referred to 

GMCH , Guwahati.  

26. Though the claimant has stated that he was referred to GMCH, Guwahati 

but on the same day he was shifted to GNRC Hospital, Guwahati for his 

treatment. Ext. 3 is the discharge summary which reveals that the claimant was 

admitted to GNRC Hospital, Guwahati on the date of accident i.e. on 14-05-2017 

and discharged on 25-05-2017. Operation was done on 15-05-2017. It was 

diagnosed head injury with multiple hemorrhagic contusions and multiple facio 

maxillary and orital fractures with optic nerve injury and right lung injury with 

contusions right upper lobe. Ext. 3 is also reveals that at the time of discharge 

the  patient was conscious, obeying commands and moving all four limbs. From 

the medical documents available in the record it reveals that the claimant has 

sustained grievous injuries on his person due to the alleged accident and at the 

time of discharge he was improved.  

27. As per claim petition the claimant was 52 years of age and doing business 

at the  time of accident and his monthly income was Rs.15,000/- but it is not 

specifically stated by the claimant in his claim petition as well as in his evidence 

that what type of business he was engage in prior  to the  accident. As the 

claimant did not disclose his occupation it is difficult to hold that he was 

employed in any work prior to the accident. The claimant also nowhere stated 

that there was any loss of income due to the alleged accident. However, the 

claimant is entitled to get the amount of expenditure incurred for his treatment. 

The claimant has submitted medical documents along with vouchers/cash memos 
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etc. amounting to Rs.1,50,581/-. So, total pecuniary damage comes to 

Rs.1,50,581/-. 

28. In regard to non pecuniary damage, the claimant has suffered 

definitely pain and agony at the age of 52 years due to the alleged 

accident. So, an amount of Rs.10,000/- is awarded for pain and agony and 

another amount of Rs. 10,000/- is also awarded for loss of amenities.  

29.  Therefore, total compensation comes to Rs.1,50,581/-+Rs.10,000/-

+ Rs.10,000/- = Rs. 1,70,581/- ( Rupees one lakh seventy 

thousand five hundred  eighty one) only. 

30. Hence, issue No. 2 is decided accordingly. 

O R D E R  

 In the result, the claim petition is allowed, awarding Rs. 

1,70,581/- ( Rupees one lakh seventy thousand five hundred  

eighty one) only  with interest thereon @ 6% per annum from the date 

of filing of the case i.e. 04-12-2017 till realization. The O.P. No. 1 i.e. 

owner of the vehicle bearing No. AS-12K/2079(Swift Dzire) Sri Chitra Pd. 

Chamlagain is directed to make payment of the aforesaid amount within a 

period of 30 (thirty) days from the date of receipt of order by way of 

account payee cheque in the name of the claimant Krishna Bhandari 

through this Tribunal.  

 

Given under my hand and seal on this 15th day of May, 2019. 

 

  

        ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.             Sonitpur, Tezpur. 
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A N N E X U R E 

 
1.Witness of the Claimant: 
 

(i) Sri Krishna Bhandari. 
(ii) Sri Tinku Sharma. 

 
2. Witness of the Defence: 
 
      Nil 
 
3.Claimant’s Exhibits: 
 

Ext. 1 accident information report (Form 54) 

Ext. 2 and 3 are medical documents. 

Ext. 4 to 10 are documents relating to criminal case. 

Ext. 11 to 99 are medical documents/cash memos/bill /vouchers etc. 

4.Exhibits of the defence  
 
            NIL. 
 
 
         (M. Nandi.) 
            Member 
           MACT, Sonitpur, Tezpur 
 
 


